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 1.  TIME:  8:30   CASE#: MSC18-00856 
CASE NAME: CARTER VS. TESLA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 11, 2019 at 8:30 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-00491 
CASE NAME: T&S VS. MANCHENO 
HEARING ON MOTION TO STRIKE AND TAX COSTS 
FILED BY MANCHENO ENTERPRISES, INC., JUAN CARLOS MANCHENO 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 3.  TIME:  9:00   CASE#: MSC16-00535 
CASE NAME: JOHNSON VS. TERRY 
HEARING ON MOTION FOR RELIEF UNDER CCP 473 
FILED BY NADIA JOHNSON 
* TENTATIVE RULING: * 
 
The court grants plaintiff’s motion to set aside the August 20, 2018 dismissal based on the 
attorney’s sworn affidavit of fault.  CCP 473(b).  The court notes that the three year limitation on 
serving the defendant has already expired. CCP 583.10.  The case will only be allowed to 
proceed if the defense consents to making a general appearance.  The court sets a CMC for 
July 18, 2019. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF PINE MEADOW 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY FRIENDS OF PINE MEADOW, et al. 
* TENTATIVE RULING: * 
 
The motion has been continued to July 3, 2019 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JOHN L. VALENTINE 
* TENTATIVE RULING: * 
 
Unopposed motion of James T. Straw to be relieved as counsel for defendant John Valentine, 
individually and as Trustee, is granted.  The court will sign the order provided. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00395 
CASE NAME: 801 CHESLEY VS. ANNIE'S ANNUALS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANNIE'S ANNUALS AND PERENNIALS, LLC 
* TENTATIVE RULING: * 
 
The motion for summary judgment is granted.  Defendant shall prepare an order 

and judgment.   

 

I. Background 
 

Since as early as 2001, 801 Chesley, LLC (Chesley) leased a portion of property in 

Richmond, California, to Annie’s Annuals and Perennials, LLC (Annie’s) under various 

leases, modifications, and renewals.  In 2011, the parties executed a lease which 

provided for a five-year rental terminating on December 31, 2015.  (Complaint, Exh. A.)  

Paragraph 52.1 stated: “Lessee shall have two (2) – five year options to renew the lease.  

Base Rent shall increase 2% annually during the Option terms.”  No notice requirement 

for exercise of the option appeared in the provision.  But the contract separately included 

a general notice provision that “[a]ll notices required or permitted by this Lease or 

applicable law shall be in writing….”  (Id., ¶ 23.)  

 

Annie’s has remained in possession since 2011, paying the increased rent under the 

option.  (Material Fact No. 7 [undisputed by Chesley].)  On January 6, 2017, Chesley 

notified Annie’s for the first time that, since Annie did not notify Chesley that it intended 

to exercise the option prior to the lease termination on December 31, 2015, Chesley 

considered Annie’s to be in a month-to-month tenancy.  (Material Fact No. 9 [undisputed 

by Chesley].)   

 

This dispute followed.  Chesley’s complaint and Annie’s cross-complaint both seek 

declaratory relief.  Annie’s moves for summary judgment on the grounds that the lease 

did not require renewal in writing.  Regardless, Chesley accepted tender of all rental 

payments, including the 2% increases stated in the option, in 2016, 2017, and 2018.  

In particular, Chesley accepted payment for over a year before its January, 2017, letter 
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disclaiming any renewal and declaring Chesley a month-to-month tenant.  (Material Fact 

No. 7 [undisputed by Chesley].)   

 

II. Motion for Summary Judgment 
 

This motion presents relatively uncomplicated questions of contract interpretation.  

Does the lease require that Annie’s exercise its option in writing?  No.  Does Chesley’s 

undisputed acceptance of increased rent constitute its acceptance of the option 

exercise?  Yes.   

 

a. The lease required no writing to renew, and Annie’s makes a prima 
facie showing that its payment of rent constituted exercise of the 
option.  

 

Annie’s meets its initial burden to show that no triable issue of fact exists by virtue of the 

express terms of the lease combined with its undisputed payment of the increased rental 

amounts contemplated by the option.  First, paragraph 52.1 is completely silent as to 

notice for exercising the option – that is, not merely silent as to how Annie’s must give 

notice but also as to whether Annie’s must give notice at all (besides simply remaining 

and paying the new rent).  Paragraph 23 provides a general written notice requirement 

and procedure, but that applies only to “notices permitted or required by this Lease or 

applicable law….”  Since the option provision requires no written notice, paragraph 23 

does not apply to it. 

 

Nor does the law require written notice.  To the contrary: “… ‘[I]f the lease does not 

contain any provision as to the manner and time in which the option is to be exercised, 

the tenant may exercise the option before the expiration of the original term by an act or 

course of conduct indicating to the lessor his election to renew.’"  (Alhandy v. Genchi 

(1962) 202 Cal.App.2d 806, 810, quoting Cicinelli v. Iwasaki, 170 Cal.App.2d 58, 67-68.)  

Even where a tenant’s conduct might otherwise be insufficient to constitute exercise, 

when that tenant pays the rent provided in the lease and the landlord accepts it, that 

constitutes an exercise of the option.  (Adv Corp. v. Wikman (1986) 178 Cal.App.3d 61, 

66; see Schmitt v. Felix (1958) 157 Cal.App.2d 642, 645.)    

 

Annie’s paid the increased rent set forth in the option, and Chesley accepted it for over a 

year prior to declaring the tenancy month-to-month. Indeed, though the lease provided 

that rent would increase by 25% for any holdover tenancy, Chesley accepted the lesser 

2% increase applicable to the option. (See Complaint, Exh. A, ¶ 26.) 

 

b. Chesley fails to demonstrate a triable issue of material fact. 
 

In opposition, Chesley fails to raise a triable issue.  First, since Annie’s asserts that there 

were five lease amendments, and Chesley asserts that there were six, Chesley claims 

this is a “significant factual dispute by itself.”  (Opposition, p. 7: 13-17.)  But why is it 
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material?  Chesley concedes that Exhibit A of the Complaint is the operative lease.  

(Material Fact No. 2 [disputed only as to number of amendments, otherwise 

undisputed].)  It concedes the material terms, including the option.  (Material Fact Nos. 3, 

4 [undisputed by Chesley].)  Finally, Chesley provides no evidence that amendments 

materially altered the agreement.  (The reply evidence indicates Chesley admitted in 

discovery that they did not, but regardless, the burden was Chesley’s to show how they 

did.)  So these amendments are either irrelevant or not before the Court in opposition.  

Either way, they do not raise a triable issue of material fact. 

 

Next, Chesley’s manager, Mark Howe, testified that the typical process in these cases 

would be that exercising an option would involve renegotiation and renewal in a new 

writing.  But the plain language of this lease does not require a writing or a new 

agreement.  The “exercise of the option is not considered to make a new agreement but 

merely the extension of the original term of the lease….”  (Schmitt, supra, 157 

Cal.App.2d at 645.)  So, “‘where a lease gives an option to the lessee 'to renew' the 

lease for a specified term without requiring the execution of a new lease, the extension is 

a continuation of the tenancy under the original lease. [Citations.]’" (Knox v. Wolfe 

(1946), 73 Cal.App.2d 494, 502.)  Here, the option provision specifically describes the 

agreement as an option to renew.  (See Complaint, Exh. A., ¶ 52.1.)  In any event, 

Chesley’s behavior calls this testimony into question, since it accepted the rent at the 

renewal rate for a full year before it ever claimed that Annie’s did not exercise the option.    

 

This also explains why Howe’s testimony concerning Annie’s apparent intent to move 

does not create a triable issue.  Howe heard secondhand from several people, including 

Annie’s controller, that Annie’s would be moving to a new location.  (See generally Howe 

Depo., pp. 25-33.)  But Annie’s did not move; it paid the new rent which Chesley 

accepted.  So those earlier statements do not create a triable material issue.  In making 

this ruling, the Court did not consider the additional evidence presented in reply which 

suggests that Annie’s communicated its intent to remain.  The fact that it did remain and 

Chesley accepted rent at the higher option amount is sufficient. 

 

III. Evidentiary Issues 
 

Though the Court appreciates attachment of relevant prior pleadings where germane to 

the dispute, the request for judicial notice of the complaint is denied as unnecessary.     

 

Annie’s objections to evidence are overruled.  Objections must be directed to specific 

items of evidence, not to statements in either the separate statement of facts or the 

memorandum of points and authorities.  (Cal Rules of Ct., rule 3.1354.)   

 

IV. Attorney’s Fees 
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Annie’s request attorney’s fees as prevailing party.  The Court will decide this on post-

judgment motion. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01576 
CASE NAME: BAYLESS-JACKSON VS. HAYASHI 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AARON HAYASHI 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00127 
CASE NAME: GUTIERREZ VS. SHARIFI 
HEARING ON MOTION TO QUASH OR MODIFY DEPOSITION SUBPOENA 
FILED BY NASIR SHARIFI 
* TENTATIVE RULING: * 
 
 Vacated. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00311 
CASE NAME: McCLINTON  VS.  WALKER 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY MICAH T. HOFFMAN M.D., et al. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to strike the second amended complaint in its entirety is 
granted. CCP 436. The unopposed request for judicial notice is also granted. 
 
The SAC is filed by Beverly McClinton as Conservator for Maree McClinton.  The complaint 
variously names the plaintiff as Beverly McClinton as Conservator for Maree McClinton 
(SAC, para. 1) and Maree McClinton as an adult for whom a conservator has been appointed   
(SAC, para. 2). The balance of the complaint clarifies that Ms. McClinton is filing the action on 
behalf of the “Conservatee” who allegedly was “wrongfully denied treatment” and “was injured 
by the hospital and suffered continuing injury as a result.”  (SAC, Gen. Negligence cause of 
action.)  The earlier complaints were also filed by “Beverly McClinton as Conservator for Maree 
McClinton” and similarly allege a negligence cause of action based on improper “medical 
treatments to Maree McClinton resulting in his injuries.”  
 
Ms. McClinton is not an attorney and cannot prosecute this an action on behalf of Mr. McClinton. 
The attached “Letters of Conservatorship” do not authorize Ms. McClinton to act as Mr. 
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McClinton’s legal representative in this civil proceeding. See Hansen v. Hansen (2003) 114 
Cal.App.4th 618, 619 (trial court was directed to strike complaint brought by non-lawyer in a 
representative capacity rather than sustain demurrer without leave to amend); J.W. v. Superior 
Court (1993) 17 Cal.App.4th 958, 967 (approving concept that non-attorney representatives 
fulfilling roles as guardians ad litem, executors, or conservators may not act as counsel); City of 
Downey v. Johnson (1968) 263 Cal.App.2d 775, 783 (non-lawyer may not represent estate 
outside of probate court). The proper remedy for an action brought by a non-lawyer is to strike 
the complaint. Hansen, supra; City of Downey, supra. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00311 
CASE NAME: McCLINTON  VS.  WALKER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MICAH T. HOFFMAN M.D., et al. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed demurrer to the SAC is sustained without leave to amend.  This ruling 
is made in the alternative should the court of appeal find the court erred in striking the SAC.  
The demurrer is sustained on the grounds that there is a defect in the joinder of parties, the 
cause of action is uncertain, and the cause of action fails to state facts sufficient to constitute a 
cause of action because of insufficient charging allegations and because the allegations 
demonstrate the claim is time-barred.  CCP 430.10(d), (f), (e). 

 

  

11.  TIME:  9:00   CASE#: MSC18-01271 
CASE NAME: THE BEST SERVICE VS. ROWSON 
HEARING ON MOTION TO VACATE AND SET ASIDE DEFAULT AND DEFAULT JUDG. 
FILED BY THE BEST SERVICE, CO., INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the default and default judgment is granted.  A case management 
conference is set for July 15, 2019 at 8:30 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01691 
CASE NAME: ROBINSON VS. SOUTHERN COUNTIES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SOUTHERN COUNTIES OIL CO. 
* TENTATIVE RULING: * 
 
 Defendant Southern Counties Oil Co.’s (“SC Fuels”) demurrer is sustained without leave 
to amend.   

RELEVANT FACTS 
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PLAINTIFF’S LABOR CODE VIOLATIONS AND PAGA ACTION 

 SC Fuels employed Plaintiff Richard Robinson (“Robinson”) as a truck driver to deliver 
petroleum products from about February 4, 2015 through June 14, 2017.  Throughout his 
employment, Plaintiff was a non-exempt employee.  (Cmplt, paragraph 10) 

 According to Robinson, SC Fuels denied him and other non-exempt employees’ the 
meal and rest breaks to which they were entitled.  (Cmplt, paragraph 11)  Based on his meal 
and rest break claims, Plaintiff contends that SC Fuels did not pay him and other non-exempt 
employees all wages earned, premium pay for missed meal breaks and all wages due at the 
end of the pay period.  (Cmplt, paragraph 13)  Robinson also alleges that SC Fuels did not 
provide compliant wage statements.  (Cmplt, paragraph 14)  Robinson acknowledges that the 
basis for his claim against SC Fuels for failure to pay final wages is based on its failure to 
include meal and rest breaks into his final paycheck.  (Cmplt, paragraph 15)   

 On August 18, 2017, Robinson filed a written notice to the LWDA, alleging that SC Fuels 
violated the Labor Code.  (Cmplt, paragraph 21)  See Defendant’s RJN, Exhibit E. 
 
 On August 17, 2018, Robinson sued SC Fuels, in a representative capacity under the 
Private Attorney General Act of 2004 (“PAGA”), Labor Code Section 2699, et seq. for:  (1) 
failure to provide meal and rest breaks under Labor Code Sections 226.7 and 512; (2) failure to 
pay wages timely under Labor Code Section 204; (3) failure to furnish an accurate itemized 
wage statement under Labor Code Section 226; and (4) failure to pay wages upon termination 
under Labor Code Sections 201 and 202.  Plaintiff brought this entire suit as a representative 
action without any individual claims. 

GUTIERREZ V. SC FUELS (Case No. 37-2017-00040850-CU-OE-CTL)    

 By the time Robinson filed his PAGA action, the San Diego Superior Court had 
already resolved the issues presented in the Robinson action.  On February 22, 2019, 
the Honorable Ronald H. Frazier granted final approval and entered final judgment for the 
class action in Gutierrez v. SC Fuels.  See Defendant’s RJN, Exhibits B (Order Granting Final 
Approval of Class Settlement, entered February 22, 2019) and C (Final Judgment, entered 
February 22, 2019). 

 In Gutierrez, the representative plaintiff brought a class action complaint and a 
representative action under PAGA against SC Fuels, alleging Labor Code violations that are 
identical to the ones in the instant case.  See Defendant’s RJN, Exhibit A (Gutierrez Cmplt, 
paragraphs 11-22).  The Gutierrez plaintiff, acting as a representative of the California Labor 
and Workforce Development Agency (“LWDA”) sought civil penalties under PAGA for failure to:  
(1) pay overtime; (2) provide meal and rest breaks; (3) provide accurate wage statements; 
(4) pay wages owed upon separation, and (5) reimburse business expenses.  See Defendant’s 
RJN, Exhibit A (Gutierrez Cmplt, paragraphs 70-123; 135-166).   

 The Gutierrez settlement included a final resolution of PAGA claims based on overtime, 
meal and rest breaks, wage statements and separation pay.  See Defendant’s RJN, Exhibit B.  
The PAGA claims in Gutierrez covered all non-exempt SC Fuels’ employees working for the 
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company between March 2013 and January 2018, the same period Robinson’s suit covers.  
See Defendant’s RJN, Exhibit A (Gutierrez Cmplt, paragraph 5)   

PROCEDURAL ISSUE 

 The parties complied with the meet and confer requirement for all demurrers, pursuant to 
CCP Section 430.41.  See Declaration of Amy Patten (“Patten Decl.”), paragraphs 1-5 and 
Exhibits A, B and C.  

CLAIM PRECLUSION 

 Plaintiff’s entire Complaint is precluded by Gutierrez v. SC Fuels.  Claim preclusion 
applies if the second suit involves:  (1) the same cause of action as the first suit; (2) is between 
the same parties; (3) there is a final judgment on the merits in the first suit.  See DKN Holdings 
LLC v. Faerber (2015) 61 Cal.4th 813, 824.   

 Those factors are all met here.  Because Plaintiff opted out of the Gutierrez suit, he can 
file his own individual claims under the Labor Code against SC Fuels, but he cannot represent 
the LWDA again in a second, identical PAGA action.  See DeLeon v. Verizon Wireless, LLC 
(2012) 207 Cal.App.4th 800.   

 In Deleon, supra, 207 Cal.App.4th 800, a former retail sales representative for Verizon 
Wireless (DeLeon) filed a complaint seeking civil penalties under PAGA for a violation of Labor 
Code Section 223, which prohibits the secret underpayment of wages.  DeLeon’s compensation 
plan included commission payments, which Verizon Wireless could recover, or charge back 
against future commissions, if certain conditions were not met.  The trial court granted summary 
judgment in favor of the employer.   

 The Court of Appeal affirmed the judgment.  It concluded the commission payments 
were advances, not wages, and the chargeback provision did not violate the Labor Code 
because Verizon Wireless may legally advance commission payments to its retail sales 
representatives before completion of all conditions for payment, and charge back any 
excess advance over commissions earned against any future advances, should the conditions 
not be satisfied.  

 The procedural context of DeLeon is what is relevant here.  The DeLeon suit followed a 
settlement of a class action lawsuit against Verizon Wireless which did not allege PAGA claims.  
Deleon was an opt-out plaintiff in the first suit.  He brought a new putative class action suit 
alleging the same facts over much of the same time period solely based on PAGA and the relief 
available thereunder.   

 The Court of Appeal held that, because both the settled claims and the PAGA claims 
arose from the invasion of the same primary right, the doctrine of res judicata barred the later 
PAGA suit as to any putative class members who did not opt out of the prior settlement.  
DeLeon was allowed to represent a class of retail sales representatives who were injured after 
the prior settlement.  Id. at 806, fn. 3.  

 In this case, the parties are the same.  Robinson is suing in a representative capacity 
under PAGA, which means that he is standing in the shoes of the LWDA as the real party in 
interest.  See Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 382 
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(“the government entity on whose behalf the plaintiff files suit is always the real party in 
interest”).  Gutierrez has already stood in the place of the LWDA and negotiated a final 
settlement on all the issues that Robinson raises.      

 In Gutierrez, the representative plaintiff alleged that SC Fuels violated California meal 
and rest break laws.  See Defendant’s RJN, Exhibit A (Gutierrez Cmplt, paragraphs 11-22)  
Thus, Gutierrez brought a PAGA representative action on behalf of the LWDA, covering all SC 
Fuels’ non-exempt employees who worked between March 2013 and January 2018.  See 
Defendant’s RJN, Exhibit A (Gutierrez Cmplt, paragraphs 23, 88-90, 103-105, 119-120, 146-
147.  Robinson makes identical allegations that SC Fuels violated California meal and rest 
break laws in support of his PAGA allegations.  (Cmplt, paragraphs 11-23)  And, like the plaintiff 
in Gutierrez, Robinson brings representative claims on behalf of non-exempt SC Fuels 
employees who worked for the company between February 2015 and June 2017.  (Cmplt, 
paragraph 10)  Hence, the cases involve the same primary right during the same time period.  
See DeLeon, supra, 207 Cal.App.4th at 806, fn. 3.   

REQUESTS FOR JUDICIAL NOTICE 

 Defendant’s request for judicial notice of Exhibits A, B and C is granted.  See Evid. Code 
Section 452(d).  Defendant’s request for judicial notice of Exhibits D and E is denied.   

 Plaintiff’s request for judicial notice of Exhibits 1 and 2 is denied. 

 

  

13.  TIME:  9:00   CASE#: MSC18-02207 
CASE NAME: CENTURY-NATIONAL INSURANCE  VS.  CONTRA COSTA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COUNTY FIRE PROTECTION 
* TENTATIVE RULING: * 
 

The demurrer is sustained in its entirety with leave to amend.  Any amended 

pleading shall be filed no later than April 24, 2019. 

 

I. Background 
 

Plaintiff insured a homeowners association.  On or about February 18, 2018, a 

fire broke out on the insured’s premises.  District firefighters arrived, contained the fire, 

and left.  Twenty hours later, the fire re-ignited.  (See Complaint, Exh. 1.)  Subrogated to 

its insured, plaintiff now brings a claim against the District to recover amounts paid due 

to the rekindled fire.  Plaintiff alleges that District personnel failed to inspect equipment 

and confirm that the fire had been completely extinguished.  The District demurs on 

governmental immunity grounds.  

 

II. The demurrer based on governmental immunity is sustained. 
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Though there are numerous statutes under which the District claims immunity, a 

close reading reveals that one is decisive.  Government Code section 850.4 provides: 

“Neither a public entity, nor a public employee acting in the scope of his employment, is 

liable for any injury resulting from the condition of fire protection or firefighting equipment 

or facilities or … for any injury caused in fighting fires.”  This immunizes the District from 

plaintiff’s common-law claims.  Further, plaintiff cannot save its case by recasting those 

claims in an inverse condemnation cause of action. 

 

a. Government Code section 850.4 provides immunity. 
 

Plaintiff attempts to plead around governmental immunity in negligence by 

alleging that the District caused the rekindled fire by violating a mandatory duty to 

properly maintain its fire equipment.   (Complaint, ¶ 17.)   Fire protection services and 

equipment would be used by the public “without inspection for or the determination of the 

existence of defects including, but not limited to, defective precautions taken to 

extinguish and protect against fires,” were “unsafe for their intended purpose,” and the 

equipment itself was improperly used or maintained by the District.  (Complaint, ¶¶ 18, 

19.)  That equipment qualifies as public property.  (See Gov. Code §830, subd. (c).) 

Finally, Government Code section 835 imposes public entity liability for dangerous 

property.  Thus, plaintiff argues, it has pled a mandatory duty, created by statute, which 

the District has violated and to which immunity does not apply.  (See, e.g., Haggis v. City 

of Los Angeles (2000) 22 Cal.4th 490, 498-499.)   

 

Assuming that argument had merit, it contains a fundamental problem: Plaintiff 

pleads itself directly into the Government Code section 850.4 immunity relating to 

firefighting activities and the condition of fire protection equipment.  To get around this 

immunity, plaintiff argues that the firefighters ceased firefighting, and the District failed to 

maintain the equipment “so as to rekindle the subject fire and cause damage….”  

(Opposition, p. 6: 2-4.)  The rekindling, in other words, was due to poor maintenance of 

the equipment, not to the original firefighting activities.   

 

One recent case, now under review, suggests that this argument fails from its 

initial premise. Under section 850.4, “the Legislature apparently classified injuries into 

two groups: (1) ‘any injury resulting from the condition of fire protection or firefighting 

equipment or facilities,’ and (2) subject to a specific exception, ‘any injury caused in 

fighting fires.’ Use of the disjunctive ‘or’ between the two clauses renders these two 

classes of injuries alternatives.”  (Quigley v. Garden Valley Fire Protection Dist. (2017) 

10 Cal.App.5th 1135, 1145, review granted 221 Cal.Rptr.3d 258; see Cal. Rules of Ct., 

rule 8.1115(e).)  (Review is solely on the issue of whether a section 850.4 immunity 

defense may be raised for the first time at trial.)  So injuries from equipment would not 

have to occur during “firefighting activities” for immunity to apply.  
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Here, though, the case law supports a conclusion that the damages arose from 

firefighting activities.  Cases declining immunity typically involve conduct unrelated to 

firefighting.  For example, immunity did not protect a firefighter who told an operator of a 

trenching machine, after the operator hit a gas line, to start the machine and move it, 

with the result that the operator ignited a fire.  (Potter v. City of Oceanside (1981) 114 

Cal.App.3d 564, 566.)  The firefighter’s act occurred before the fire started.  (Id.)  Nor did 

immunity apply to rescue operations wholly unrelated to firefighting, such as where 

firefighters, in trying to save a camper trapped by a tree, dropped the tree back on him 

twice.  (Lewis v. Mendocino Fire Protection Dist. (1983) 142 Cal.App.3d 345, 346-348.)   

 

But immunity applies to rescues attendant to fighting fires.  (Heimberger v. City of 

Fairfield (1975) 44 Cal.App.3d 711, 714.)   And it may apply in cases involving unrelated 

damages occurring after the firefighting efforts are concluded.  (See Bettencourt v. State 

of California (1975) 51 Cal.App.3d 892, 894.)  In Bettencourt, firefighters left a hole in a 

fence after combatting a grass fire; plaintiff’s cows wandered through it and onto 

Interstate 5 where they were struck and killed.  Plaintiff claimed the failure to repair the 

fence was unrelated to the firefighting, but the Court of Appeal held that immunity 

applied nonetheless.  The Court was particularly concerned that a contrary ruling would 

allow every plaintiff to avoid immunity by simply alleging a positive duty as a negative – 

e.g., alleging that a harm from a law occurred not because of its passage, but because 

the government did not repeal it.  (Id. at 894-895.)   

 

In this case, assuming plaintiff’s allegations are true, the rekindling occurred 

because the fire was not properly put out – by definition a failure resulting from a 

“firefighting activity.”  That the firefighters left, and the smoldering fire reignited, does not 

render their initial actions any less a “firefighting activity.”  Their alleged failures as 

firefighters fighting fires form the basis for plaintiff’s claims.  In that respect, this case 

presents an even more direct connection between firefighting activity and damage than 

Bettencourt’s cut fence.  This answers not only plaintiff’s equipment maintenance 

argument but also its argument that firefighters failed to properly extinguish the fire.  

Section 850.4 confers immunity either way.  

 

b. Plaintiff’s claim does not sound in inverse condemnation. 
 

“[T]he immunities provided by the Tort Claims Act do not insulate a public entity from 

liability for inverse condemnation ….”  (Pacific Bell v. City of San Diego (2000) 81 

Cal.App.4th 596, 602-603.)  But a party cannot simply recast a negligence claim as an 

inverse condemnation claim to avoid immunity. (See Customer Co. v. City of 

Sacramento (1995) 10 Cal.4th 368, 383.)  “Customer held that because the injury was 

not caused by a public improvement operating as deliberately planned and constructed, 

the plaintiff's claim was not an inverse condemnation claim but a claim subject to the Tort 

Claims Act and its attendant immunities.” (Pacific Bell, supra at 605.)   
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So too here.  Plaintiff’s claims do not concern damages resulting from deliberate 

planning or construction, rather negligent operation/maintenance.  (See Complaint, ¶ 40 

[pleading, in inverse condemnation cause of action, that the District “negligently [and] 

carelessly” maintained fire protection equipment].)  They remain subject to the immunity 

provisions. 

 

III. Amendment 
 

While skeptical that amendment can cure the defects, this being the first pleading challenge, 
the Court grants leave to amend once for plaintiff to state a claim not subject to immunity. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
The case has been reassigned to Department 39 for all purposes.  A CMC has been set for 
April 22, 2019 at 8:30 a.m. in Department 39. 

 

  

15.  TIME:  9:00   CASE#: MSC18-02371 
CASE NAME: FERNANDES VS. LOZITSKY 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & COMPLAINT 
FILED BY NATALIE LOZITSKY 
* TENTATIVE RULING: * 
 
 Defendant Natalie Lozitsky appears to be arguing both that the court lacks personal 
jurisdiction over her and that she was not properly served with the summons and Complaint.  
This motion requires further briefing on the issue of service.   

SUMMARY OF RELEVANT FACTS 

 As a married couple, Plaintiff Paul Kirchhoff Soares Fernandes (“Plaintiff” or 
“Fernandes”) and Defendant Natalie Lozitsky (“Lozitsky” or “Defendant”) purchased property, 
located at 57 Matisse Court, in Pleasant Hill.  The subject property was originally held by the 
couple as joint tenants.  (Cmplt, paragraphs 1, 2) Fernandes paid the sum of $450,000 toward 
the purchase of the property.  (Cmplt, paragraph 4)   

 Prior to the close of escrow, Plaintiff was “forced to return to Brazil due to his 
employment.”  Plaintiff allowed Defendant to close the transaction on his behalf and was 
unaware title would not be deeded equally 50/50 upon the close of escrow.  (Cmplt, paragraph 
3, 4)  However, Fernandes had signed a quit claim deed to Lozitsky “as a married woman as her 
sole and separate property.”  (Cmplt, paragraph 2 and Exhibit A) 
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 Upon returning from Brazil, and learning the subject property was solely held by 
Lozitsky, Fernandes demanded some “formal document in writing to show his interest in the 
subject property.”  (Cmplt, paragraph 5)   

 On or about July 16, 2015, Fernandes and Lozitsky entered into a notarized Shared 
Equity Agreement (“the Agreement”).  See RJN, Exhibit B.  The Shared Equity Agreement set 
forth the separate property interests and community property interests in the subject property.  
Specifically, Plaintiff was entitled to one-half of the community property interest of 73.54%, for a 
total undivided interest of 36.77%.  Defendant was entitled to 26.46% separate property interest 
plus her one-half community property interest for a total undivided interest of 63.23%.  (Cmplt, 
paragraph 6 and Exhibit B, page 1, paragraph 1) 

 The Agreement contained a “forum selection” clause and a “choice of law” provision.  
It stated:   

19.  Applicable Law.  This Agreement shall be construed and interpreted under, 
and governed and enforced according to the laws of the State of California, and 
any action to enforce this Agreement shall be brought in Contra Costa County. 

(Cmplt, Exhibit B, page 4, paragraph 19)  

 It also contained a provision about buying out the others’ interest in the event of the 
dissolution of the marriage.  (Cmplt, Exhibit B, page 3, paragraph 10)  The following provision 
discussed how to notice or serve the other person.  

  11. Notices.  All notices or other communications made pursuant hereto shall 
be in writing and shall be deemed properly delivered, given or served when (1) personally 
delivered with receipted copy or (ii) overnight mailed by an international overnight service such 
as Federal Express, postage prepaid, return receipt requested and emailed to the parties at the 
following addresses: 

  Lozitsky:   Natalie Lozitsky 
    57 Matisse Court 
    Pleasant Hill, California  94523 
    Natasha_lozitsky@yahoo.com 
 
  Fernandes: Paulo Kirchhoff Soares Fernandes 
    Rua Sambaiba 68 apto 102, Leblon 
    Rio de Janeiro, RJ 22450-140 
    Brazil  
    paulokirchhoffsf@yahoo.com.br 
 
(Cmplt, Exhibit B, page 3, paragraph 11)  

 The Agreement was drafted by a California lawyer, signed by the parties in Contra Costa 
County and notarized here.  (Cmplt, Exhibit B (Agreement, Notarization and Authorization for 
Representation Re:  Shared Equity Agreement) 

mailto:Natasha_lozitsky@yahoo.com
mailto:paulokirchhoffsf@yahoo.com.br


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   04/10/19 

 
 

- 14 - 

 Shortly after execution of the Shared Equity Agreement, in August 2015, Lozitsky returned 
to Brazil, where she is a permanent resident.  See Lozitsky Decl., paragraphs 3, 4 and Exhibits 
A, B.   

 The couple started divorce proceedings in Brazil in 2016.  See Lozitsky Decl., paragraph 
7 and Exhibit D.  The divorce became effective in or about February 2018.  Some personal 
property and community property have been divided pursuant to the divorce decree, but the 
parties’ interests in the subject property have not been allocated.  (Cmplt, paragraph 7)   

 On November 26, 2018, Fernandes filed the instant action to obtain his undivided 36.77% 
interest in the subject property pursuant to the Shared Equity Agreement as well as the return of 
certain personal property items.  (Cmplt, paragraph 7)  The Complaint alleges five causes of 
action:  (1) partition by appraisal; (2) breach of contract; (3) constructive trust; (4) accounting, and 
(5) declaratory relief.   

 On January 16, 2019, after ten (10) attempts at personal service, Lozitsky was substitute 
served at 57 Matisse Court, Pleasant Hill.  Her tenant, Mr. Morrissex, accepted service.  See 
Exhibit A to Defendant’s Memorandum of Points & Authorities.  Defendant was then overnighted 
the summons and complaint (and other relevant documents) as well as emailed them.  See Exhibit 
A to Defendant’s Memorandum of Points & Authorities.   

PERSONAL JURISDICTION 

 To the extent Defendant is arguing that jurisdiction is not proper in Contra Costa County, 
the court disagrees. This action appears properly filed in California and in Contra Costa County.  
The subject property is located in this County, and the parties entered into an express Shared 
Equity Agreement in this County as to their percentage interests in the subject property.  Local 
property is ordinarily sufficient “contact” for jurisdictional purposes.  In actions such as this one, 
the fact that the property that is the subject of the dispute is within the County empowers local 
courts to adjudicate, even if the owners are nonresidents.  See Schaffer v. Heitner (1977) 433 
U.S. 186, 207 (“The presence of property in a state may bear on the existence of jurisdiction 
by providing contacts among the forum Sate, the defendant and the litigation.”); Rush v. 
Savchuk (1980) 444 U.S. 320, 327-328; Khan v. Superior Court (1988) 204 Cal.App.3d 1168, 
1179 (location of marital property in California considered a “contact” with a nonresident 
spouse sufficient to allow California courts to adjudicate the spouse’s respective interests in 
such property). 

 The Agreement also expressly provides that “any action to enforce the Agreement shall 
be brought in Contra Costa County.”  See RJN, Exhibit B, page 4, paragraph 19.  California 
courts presume the validity of forum-selection clauses.  A party seeking to defeat such a clause 
bears the burden of providing that its enforcement would be unfair or unreasonable under the 
circumstances of the case.  See Miller-Leigh, LLC v. Henson (2007) 152 Cal.App.4th 1143, 
1149; Richtek USA, Inc. v. uPI Semiconductor Corp. (2015) 242 Cal.App.4th 651, 661 
(mandatory forum selection clause “will usually be given effect unless it is unfair or 
unreasonable”).  This also applies to venue-selection clauses.  See Battaglia Enterprises, Inc. v. 
Superior Court (2013) 215 Cal.App.4th 309, 315 (upholding venue-selection agreement so long 
as stipulated forum was permissible under statutory venue scheme); but see Alexander v. 
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Superior Court (2003) 114 Cal.App.4th 723, 731-732 (finding venue-selection agreement 
unenforceable). 

 In this case, Defendant has made no showing that the forum/venue selection clause is 
“unfair” or “unreasonable,” and the choice of Contra Costa County is permissible under the 
venue statutory scheme.  The real property which is the subject of the parties’ partition dispute 
is located in Contra Costa County, and the Shared Equity Agreement was negotiated and 
signed in Contra Costa County.  See CCP Section 392(a)(1) (local actions are triable in the 
County where the land is located, regardless of defendant’s residence); CCP Section 395(a) 
(actions for breach of contract are triable in the county where the contract was entered into, 
among other places).   

 The Agreement also provides for the application of California law.  California courts 
generally treat choice-of-law clauses the same as forum-selection clauses.  Thus, the law of the 
State designated in the contract will be applied unless there is no reasonable basis for the 
parties’ selection or the law is contrary to a “fundamental policy” of California.  See Nedlloyd 
Lines B.V. v. Superior Court (1992) 3 Cal.4th 459, 464-465; Maxim Crane Works, LP v. Tilbury 
Constructors (2012) 208 Cal.App.4th 286, 292.   

WHETHER SERVICE WAS PROPER 

 Defendant has also moved to quash service of summons under CCP Section 415.20(b) 
on the grounds that she was not personally served, and substitute service is improper given that 
she does not reside at the service address (57 Matisse Court, Pleasant Hill) or receive mail at 
that address.  Her permanent residence is in Brazil.  Plaintiff contends that the parties’ contract 
allows such substitute service.    

 This court is concerned whether the parties can “contract around” the Hague 
Convention’s service requirements.  Brazil is signor to the Hague Convention, and Defendant is 
a permanent resident of Brazil.  Neither party addresses this important issue.  Hence, the 
parties are asked to brief this question, with simultaneous submission to the court by May 8, 
2019.  The matter will be continued to May 15, 2019 at 9:00 a.m. 

 Plaintiff’s request for judicial notice of his Complaint is granted.  See Evid. Code Section 
452(d) 

 

  

16.  TIME:  9:00   CASE#: MSC18-02566 
CASE NAME: ZUNIGA LAW FIRM VS. R.W. 
HEARING ON MOTION TO COMPEL ARBITRATION & FOR STAY 
FILED BY R. W. LYNCH CO., INC. 
* TENTATIVE RULING: * 
 
 Defendant’s motion to compel arbitration is granted.  This action is stayed pending the 
outcome of the arbitration. 
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 Plaintiff opposes the motion on the ground that the parties’ arbitration clause is 
unconscionable.  The Court finds that this argument lacks merit; plaintiff has not demonstrated 
either procedural or substantive unconscionability. 
 
 A. Procedural Unconscionability. 
 
  1. Unequal Bargaining Power. 
 
 Plaintiff acknowledges that procedural unconscionability applies when the parties have 
“unequal bargaining power.”  However, plaintiff provides no evidence of unequal bargaining 
power in the case at bar. 
 
 Plaintiff’s principal Mr. Zuniga is a litigation lawyer and business owner; he is presumably 
no pushover.  (See, Dean Witter Reynolds v. Superior Court (1989) 211 Cal.App.3d 758, 772 
[“the termination fee was not shown to be unconscionable as to the sophisticated investor-
attorney”].)  Also, plaintiff apparently did negotiate at least one non-standard term in the subject 
agreement: the six month early-termination addendum.  (Complaint, Exh. 1; Lynch Dec., ¶¶ 3-4.)  
And Mr. Zuniga was not required to sign the agreement immediately; it was sent to him 10 days 
before he signed it.  (Lynch Dec., ¶ 5.) 
 
 In his opposition declaration, Mr. Zuniga does not allege that he objected to the 
agreement’s arbitration clause, and accordingly, there is no way of knowing whether defendant 
would have agreed to strike or modify the arbitration clause in order to obtain what appears to 
have been a fairly lucrative deal.  Thus, this is not like the employment context, where case law 
has created what amounts to a presumption of procedural unconscionability.  (See, Armendariz 
v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 115 [“few employees are in 
a position to refuse a job because of an arbitration requirement”].) 
 
  2. The Venue Selection And Attorney Fee Provisions. 
 
 Plaintiff cites the arbitration clause’s venue selection and attorney fee provisions as 
evidence of procedural unconscionability.  This is somewhat curious; if those provisions were 
relevant at all, they would seem to be more relevant to substantive unconscionability.  In any 
event, plaintiff makes no coherent argument based on those two provisions. 
 
 Thus, plaintiff refers to the attorney fee provision as a “one-sided allocation of risk.”  
But the provision is not one-sided; it allows the arbitrator to award attorney fees to whichever 
side is “the prevailing party.”  And plaintiff cites no legal authority supporting the proposition that 
an attorney fee clause is inherently unconscionable.  Indeed, plaintiff seeks attorney fees in the 
prayer of his own Complaint. 
 
 Plaintiff also refers to the selection of California as the venue for the arbitration, but cites 
no legal authority supporting the proposition that a California venue is inherently 
unconscionable.  The Court notes that the arbitration clause includes a waiver of oral hearings, 
so that Mr. Zuniga will not be required to travel to California to attend such hearings.  If the 
parties’ dispute is submitted for arbitration based on written briefs and declarations, it would 
hardly seem to matter whether the arbitration is conducted in California or Texas. 
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 Finally, the Court notes that plaintiff voluntarily filed its Complaint in Contra Costa County 
Superior Court.  Plaintiff fails to articulate a reason why it would be unconscionable to arbitrate 
in California, but not unconscionable to litigate a civil action here. 
 
  3. Meaningful Choices. 
 
 Plaintiff has failed to offer evidence that defendant is the only advertising service in the 
country providing lawyer referrals, and therefore that plaintiff was compelled to deal with 
defendant.  The availability of other market choices negates procedural unconscionability.  (See, 
Wayne v. Staples, Inc. (2006) 135 Cal.App.4th 466, 482 [“[t]here can be no oppression 
establishing procedural unconscionability, even assuming unequal bargaining power and an 
adhesion contract, when the customer has meaningful choices”].) 
 
  4. AAA Rules. 
 
 This leaves only defendant’s failure to provide plaintiff with a copy of the American 
Arbitration Association’s commercial arbitration rules.  The Court finds that this is not sufficient 
to show procedural unconscionability, particularly given Mr. Zuniga’s presumed sophistication as 
a litigation attorney.  (See, Brinkley v. Monterey Financial Services, Inc. (2015) 242 Cal.App.4th 
314, 341-342 [failure to provide AAA rules does not establish procedural unconscionability].)  
The Court takes judicial notice that a link to the AAA commercial arbitration rules can be 
located, through a simple Google search, in less than 10 seconds.  (Id., at 342 [the AAA rules 
were “relatively easily accessible” because they were “available on the Internet”].) 
 
 B. Substantive Unconscionability. 
 
 Plaintiff also argues that the arbitration clause is substantively unconscionable because 
plaintiff’s right to discovery will be limited.  This argument lacks merit, as a Court of Appeal 
decision directly on point has held.  (See, Coast Plaza Doctors Hospital v. Blue Cross of 
California (2000) 83 Cal.App.4th 677, 689-690 [the limitation on discovery in the AAA 
commercial arbitration rules is not substantively unconscionable because “[l]imited discovery 
rights are the hallmark of arbitration”].) 
 
 The Court further notes that claims arising out of an advertising services contract 
would not appear to be the kind of claims that would require extensive discovery.  Mr. Zuniga 
will be the principal witness concerning the representations made to him; the written contract 
specifies the nature of defendant’s contractual obligations; and Mr. Zuniga will also be the 
principal witness concerning whether plaintiff received the number and quality of referrals called 
for under the contract.  Plaintiff’s claims are not like employment discrimination claims, which by 
their very nature are often witness and discovery intensive. 

            The Court will sign the order provided.  The matter is stayed and an arbitration review 
hearing is set for October 11, 2019 at 8:30 a.m. 
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17.  TIME:  9:00   CASE#: MSC19-00105 
CASE NAME: FOX VS. FORSTER III 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GARDNER FORSTER III 
* TENTATIVE RULING: * 
 
Continued to May 29, 2019 at 8:30 a.m. 

 

 


